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Eight years after the Su- 
preme Court’s ruling in the 
Mallory case, lawyers in the 
Justice Department have 
come up with a distrubing 
discovery. 

They have learned that 
despite hundreds of court 
cases, volumes of congres- 
sional testimony and un- 
counted speeches, not much 
is known about the deci- 
sion’s effects on law en- 
forcement. 

A maximum of emotional- 
ism and a minimum of 
cairn study have combined, 

. in the Department's view, to 
make the city’s experience 
almost useless as a basis for 
advising. Congress on legis- 
lating in this criminal area. 

As a result, Government 
attorneys have begun a 
sfmdy, and Congress has 
b|en asked to hold off un- 
til it is completed. A key 
Pyrt of the study is a new 
procedure that will allow’- 
Washington police three 
hpirrs for questioning sus- 
pects. This replaces a ban 
on stationhouse questioning 
issued last fall.' 

Experiments Planned 
The study will include- ex- 
periments with record-keep- 
ing and tape recording of 
police questioning. It may 
fend off legislation and help 
take the heat off Congress, 
mt it will not necessarily 
.void controversy in a legal 
irea that is disputed and 
linclear. 

It is clear enough that the 
1957 Mallory decision, 
yhich threw out a prison- 
er’s confession because it 
was obtained during an “un- 
iecessary delay” between 
lirrest and arraignment, has 
restricted the police to 
some extent in questioning 
suspects. 

Restriction was the idea. 
The late Justice Felix 
Frankfurter said for a unan- 
imous Court, “It is not the 
function of the police to ar- 
|‘est, as it were, at large and 
I fo use the interrogation 

{ •rocess at police head- 
uarters in order to deter- 
mine whom they should 
harge.” 

The result was that An- 


drew Mallory, sentenced, to 
death for rape, went free 
because the only useful 
evidence against him was 
excluded as the result of il- 
legal questioning. As the 
Court had done in the 1942 
McNab-b cas e, it applied ju- 
dicTarTaiictions to law offi- 
cers to force them to obey 
Federal law in gathering 
evidence. 

For at least eight years, 
then, Washington police 
have been “living with” the 
strict requirements long de-.‘ 
manded of Federal officers. 

Valuable Experience 

Such experience should 
prove valuable in helping 
Congress legislate, if legis- 
late it must, in the criminal 
field. Beyond this, Washing- 
ton could have been a labo- 
atory - producing informa- 
tion for state law officers 
and legislators who are hav- 
ing to face up to Federal 
standards of criminal inves- . 
tigation. 

Instead, surprisingly little 
is known today about police 
questioning methods. Here 
are some of the unknowns: 

° Beyond the few well- 
publicized court rulings, 
how often have police “lost” 
a case at the investigative 
stage because of curbs on 
questioning? (There is dis- 
pute over whether the “loss- 
es” are worth the savings 
in terms of individual 
rights, but there is little in- 
formation on what the “loss- 
es” are.) 

• In what kinds of cases 
is questioning most effec- 
tive and used most effec- 
tively? 

• How often does limited 
questioning result in the 
clearing of suspects or 
sharp reduction in the 
charges against them? 

, ® How effective is a 
warning by police that the 
accused need not answer 
questions and that anything 
pie says may be used against 
((him in court? (Such warn- 
ings are so rare that data 
%re considered nonexistent.) 

• What happens when 


O' 

the secrecy of the question- 
devices as a tape recorder? 
ing room is broken by such 

Justice Department attor- 
neys began seeking answers 
to such questions last fall 
and to measure the effects 
of the Police Department 
directive against station- 
house questioning of sus- 
pects: 

Members of the new Of- 
fice of Criminal Justice in- 
terviewed' policemen, rode 
around in detective cruisers 
and gathered tentative sta- 
tistics. They determined that 
“some losses”, to prosecution 
had resulted and that much 
more study was needed. 

Meanwhile, pressure was 
building in Congress. The 
House passed a bill that 
( would expand ' police ques- 
tioning. powers so greatly 
i that it is not under active 
f Senate consideration be- 
(pause of constitutional 
doubts. Nevertheless, mem- 
bers of the Senate District 
Committee have insisted 
that “something must ' be 
done” and they have 
pressed for an action recom- 
mendation-. from the > Justice 
Department. : ' 

Opening Seen 

. Some legislative help had 
been expected from the 
American Law Institute, 
which, is working on a mod- 
el, code for arrests. But so 
controversial is the problem 
that hope of anything in 
that area must await a more 
general consensus. 

The Justice ’Department 
and United States Attorney, 
David C. , Acheson saw- an 
opening for furthering fact- 
gathering — and a way to re- 
lieve the legislative pressure 
— in recent rulings by panels 
of the United States Court of 
Appeals. Some appellate in- 
terpretations of the Mallory 
Rule have seemed to point 
to more leeway in question- 
ing under certain safeguards. 

These and other consider- 
ations led Acheson to offer 
Police Chief John B. Layton 
fresh advice on interroga- 



tion practices. On the eve of 
recent Senate hearings, he 
wrote Layton that arrested 
persons, provided they were 
arrested on probable cause, 
could be questioned up to 
three hours before going be- 
fore a judge or commission- 
er. 

Flexibility in Time 

■ More time would be al- 
lowed if needed to . check an 
alibi,, to confront witnesses 
or to check records. The 
suspect .would- be told that 
he need not answer ques- 
tions, that what he. said 
might be used against him 
and that he could call a law- 
yer. a relative or a friend. I 
Police would keep more de- 
tailed records and exper- 
iment with tape recordings. 
®This fact - gathering ap- 
. proach has drawn fire from 
the standpoint of civil liber- j 
{ies. Many lawyers believe 1 
the Mallory decision was ac- ' 
fually a .vindication of the 
Fifth Amendment privilege 
. Against self-incrimination. If 
sp, . they . say, police .and 
Prosecutors are experiment- 
ir|g with fights guaranteed 
by the Constitution. 

In the view of Justice De- 
partment lawyers, however, 
the courts haven’t told them 
“positively” ' yet. They are 
hoping that . Congress; too, 
wjULdelay , a decision. Legis- 
lation might freeze police 
pfocedures and provoke an 
unwanted constitutional test 
in the courts. 



